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Court of Appeals of the District of Columbia. 


No. 3058. 

Cockrell & Co., &c., Appellant, 

vs. 

Tiie Chesapeake & Potomac Telephone Co., &c. 


Supreme Court of the District of Columbia. 

No. 59583. At Law. 

The Chesapeake & Potomac Telephone Co., a Corporation, 

Plaintiff, 


vs. 

Cockrell & Company, a Corporation, Organized under the Laws of 

the District of Columbia, Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit. 

1 Declaration. 

Filed September 26, 1916. 

In the Supreme Court of the District of Columbia. 

No. 59583. At Law. 

Thf Ches\peake & Potomac Telephone Co., a Corporation, 

Plaintiff, 


vs. 

Cockrell & Company, a Corporation, Organized under the Laws of 

the District of Columbia, Defendant. 


The plaintiff, The Chesapeake & Potomac Telephone Company, 
a corporation organized under the laws of the State of New York, 
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sues the defendant Cockrell A: Company, a corporation, organized 
under the laws of the District of Columbia, for money payable by the 
defendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at its request; and for money lent by the 
plaintiff to the defendant; and for money paid l>v the plaintiff for the 
defendant at its request; and for money received by the defendant 
for the use of the plaintiff ; and for money found to he due from the 
defendant to the plaintiff on accounts stated between them. And 
the plaintiff claims one thousand eight hundred and ninety dollars 
and ninety-nine cents ($1,890.99) with interest thereon from April 
25, 1916. according to the particulars of demand hereto annexed. 

TUCKER, KENYON and MACFARLAND, 
EDWARD S. HAILEY, 

Attorneys for Plaintiff. 


2 Particulars of Demand. 

Cockrell and Company, Brentano Building, Washington, D. C., to 
The Chesapeake and Potomac Telephone Co., Washington, D. C., 
Dr. 


Telephone service as follows: 

On Main 3373-4—June 1914 at 120.00 each per annum. 20.00 

On 13500 message basis July 1, 1914 to 6/30/15. 324.00 

46035 additional local messages at 3^ each. 1,381 .05 

On 43500 message basis July 1/15 to January 31/16 at 

924.00 ..'. ...." . 539.00 

On 43500 message basis February 1, 1916 to April 25, 

1916 at 918.00.'.... 216.75 

72 additional local messages at 2^ each. 1.44 

2 Auxiliary lines 7/1/14 to 1/31/16 at 30.00 each. 95.00 

2 Auxiliary lines 2/1/16 to 4/25/16 at 27.00 each.... 12.75 

1 additional head receiver 7/1/14 to 4/25/16 at 1.20.. 2.18 

Toll service April 21, 1914 to April 25, 1916. 208.93 


2,801.10 

1914. 

June 2. By cash. 5.20 

July 2. “ “ 6.35 

Aug. 7. “ “ 8.15 

Sept. 8. “ “ 7.05 

Oct. 8. “ “ 7.20 

Nov. 18. “ “ 10.10 

Dec. 5. “ “ 10.90 

1915. 

Jan. 11. “ “ 12.93 

Feb. 9. “ “ 8.42 

Mar. 5. “ “ 8.82 

Apr. 5. “ “ 7.46 
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May 

June 

11. 

ii a 

. 9.84 

4. 

it it 

. 7.97 

July 

Aug. 

ii 

7. 

6. 

ii it 

. 9 62 

a u 

. 8.63 

19. 

a a 

. 457.55 

Sep. 

Oct. 

8. 

9. 

a u 

. 27.83 

ti a 

. 60 32 

Nov. 

12. 

a a 

. 28 90 

Dec. 

13. 

a a 

. 17 94 

Dec. 

18. 

a a 

. 13.42 

1916. 



Jan. 

11. 

a a 

. 62 42 

3 

Brought forward. 

797.02 
2,801.10 

. 797.02 

Feb. 

7. 

By cash. 

. 27.50 

Mar. 

8. 

a it 

. 26.10 

Apr. 

11. 

a a 

. 59.49 


910.11 

$1,890.99 


with interest thereon from April 25th. 1916. 


Affidavit of Merit. 

******* 

Personally appeared liefore me Agnes L. Minick a Notary Public 
in and for the District of Columbia, Deruelle S. Porter, who being 
first duly sworn does on oath depose and state that he is the agent and 
division manager in the District of Columbia of The Chesapeake & 
Potomac Telephone Company, a corporation created under the laws 
of the State of New York, which is named as the plaintiff in the fore¬ 
going and annexed declaration which with the particulars of demand 
thereto attached are made parts hereof, as if fully herein set forth at 
length. That said declaration and particulars of demand are true 
and accurate. That the plaintiff named as aforesaid in said declara¬ 
tion has a just cause of action against the defendant, Cockrell & 
Company, which said cause of action is as follows: 

That at the time of the enactment of what is known as the Public 
Utilities law, Act of March 4, 1913, plaintiff was supplying telephone 
sendee to the defendant under and by virtue of three certain contracts 
entered into between the plaintiff and the defendant on August 21, 
1899, telephone Main 3372, November 3, 1902, telephone Main 3373 
and November 22, 1902, telephone Main 3374, respectively and 
known as flat rate business telephone service contracts, under which 
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unlimited flat rate business telephone service was furnished to 
4 thedefendant for a stated sum per yearwithout reference to the 
number of calls made by defendant or messages which would 
lie used bv it. all of said contracts containing a provision that either 
party mav terminate them at or after the expiration of the first year 
bv ten davs’ notice in writing; that the flat rate plan of service for 
business places under which the said contracts were made was estab¬ 
lished in the vear 1883 when subscribers to the service were relntn e j 
few Tn the vear 189(5. while continuing in force the flat rate plan 
of business service the plaintiff also put into effect m the District of 
Columbia a schedule of measured or message rates for business tele 
phone service under which each sul>scriher pays according to his 
usage, that is. for the number of messages sent per year; that in the 
vear 1904. the plaintiff ceased making contracts for flat rates for busi¬ 
ness service and from and after that date required all of it- new sub¬ 
scribers to enter into a contract for such service at measured or mes¬ 
sage rates, and such measured or message rates then became and have 
since continued to be the regular, common, standard and schedule 
rates of the plaintiff for business service to the general public in the 
District of Columbia, and have been continued in force by the Act t 
March 4 1913. and now are in force by virtue of the provisions o 
said Act the said Public Utilities Commission not having prescribed 
anv schedule of rates other than those m force at the tune of the 
passage of the said Act, and said measured service rates were filed bv 
the plaintiff in its schedule of rates as the common and standard 
rates with the Public Utilities Commission in compliance with the 
provisions of Act of March 4, 1913 : that at the tune of the passage 
of said Act the defendant’s said flat rate business contracts 
5 were preferential and exceptional and not the customary. 

common and established and standard rates for business tele¬ 
phone service and therefore prohibited by the terms of the said Act ot 
March 4. 1913- Accordingly thereafter the plaintiff gave a notice in 
writing to the defendant terminating all of said three contracts which 

said notice is as follows: 

Mav 18. 1914. 


“Cockrell & Co., Brentano Building, Washington, D. C. 

Telephone Nos. Main 3372, 3373, 3374. 

Gentlemen: The Chesapeake and Potomac Telephone Companv 
is advised that under the terms of the Act of Congress approved 
March 3. 1913. creating a Public Utilities Commission for the Dis¬ 
trict of Columbia, flat rate business service not being provided for in 
our standard schedules and available to new subscribers is discnmi- 
natory and that therefore, the Telephone Company cannot continue 
this class of service nor can any persons receiving the service continue 
to receive same without laying themselves liable to the penalties pre¬ 
scribed by the Act. _ . , , , ... 

Under the circumstances the Company has no choice but to notity 



THE CHESAPEAKE & POTOMAC TELEPHONE CO., ETC. 


5 


you that your contract for unlimited flat rate business service will be 
terminated June 1, 1914. 

Our representative who delivers this notice will be prepared to ad¬ 
vise you with respect to our standard schedules for business sendee 
and to take your contract under those schedules for such sendee as 
may best suit your needs. Your prompt cooperation will enable the 
Company to continue your service without interruption under lawful 


conditions. 

Very truly yours, 


D. S. PORTER, 
Division Manager.’' 


Thereafter on May 29, 1914, a further notice in writing was given 
to the defendant by the plaintiff in respect to the termination of con¬ 
tract entered into August 21, 1899 for telephone Main 3372, which 
said notice is as follows: 


6 May 29, 1914. 

“Cockrell & Co., c/o Stone Mercantile Agencv, 12th & F Streets, 
N. W. 


Gentlemen: A notice of termination of contract of Main 3372, 
was sent you by this Company under date of May 18th, 1914. 

Since you have paid under your present obsolete form of contract 
for service over Main 3372 for the three months ending June 30th, 
1914, we will continue the prasent form of contract, as far as it is in 
our power to do so, until June 30th. This will serve, therefore, to 
notify you of our intention to have the termination of the present 
contract effective June 30th 1914, instead of on the date mentioned 
in our previous notice to you, to wit, June 1st. We hope before that 
time that you will decide to continue service over Main 3372 under 
some regular form of contract. 

Very truly yours, 

D. S. PORTER, 
Division Manager.” 


In pursuance to said notice all of the said contracts were ter¬ 
minated before July 1. 1914, and no telephone sendee was furnished 
to the defendant under and by virtue of said contracts or any of them, 
after June 30th, 1914. That thereafter for and during the period 
from July 1, 1914, to April 25, 1916, the plaintiff furnished to the 
defendant telephone business sendee only on the said measured sen T - 
ice or message rate basis, and for and during the said period from 
July 1, 1914, to April 25, 1916, the plaintiff furnished to the defend¬ 
ant the said telephone business sendee on the said measured sendee 
or message rate basis in amount and to the extent mentioned and de¬ 
scribed in said particulars of demand, and charged therefor the prices 
and rates mentioned in said particulars of demand, which were and 
are reasonable and just and were and are the usual, customary, stand¬ 
ard and scheduled rates or prices for said measured sendee or mes- 
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sage rates for business telephone service, and the said business 
7 telephone service to the amount and extent thereof, on the 
measured or message basis, mentioned and described in said 
particulars of demand was actually furnished by the plaintiff to the 
defendant at the defendant's special instance and request and the 
messages or calls mentioned in said particulars of demand as used by 
the defendant were accepted by and actually used by the defendant 
and the prices charged therefor were reasonable, just and were the 
customarv, standard lawful and usual charges for such service and 
were the prices and charges the defendant was informed by the plain¬ 
tiff before and at the time said service was furnished, would be made 
and charged for said service; that the telephone lines mentioned and 
described in said bill of particulars as auxiliary lines were actuallv 
furnished bv the plaintiff to the defendant and used by the defendant 
and the prices charged therefor as mentioned in said particulars of 
demand, were and are reasonable and just and w-ere the customary- 
standard and usual charges for such auxiliary lines and were the 
prices and charges the defendant was notified by the plaintiff would 

be made and charged for such lines. ., _ . .. , oT . 

That the sum of $1,890.99 mentioned in said declaration and par¬ 
ticulars of demand with interest thereon from April -nth. 1. , 

now justlv due and owing to the plaintiff from the defendant ex¬ 
clusive of all set offs and just grounds S. PORTER. 

Subscribed and sworn to before me this 25th day of September, 
A. R. 1916. 


[seal. 


AGNES L. M1NTCK, 

nr .j D.. L 
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Pleas. 

Filed November 2, 1916. 


1 The defendant, for plea to the plaintiff s declaration, says that 

'* f^h^he'dXndSfir further plea to the plaintiff's declara¬ 
tion, says that it is not indebted as alleged. j DARL1NGTON 

W. C. SULLIVAN, 
Attorneys for Defendant. 

Affidavit. 


District of Columbia, ss: 

T William R. Stone, on oath say that T am the president and agent 
of Cockrell and Company, a corporation, named as defendant in a 
suitat law instituted against it by The Chesapeake and Potomac 
Telephone Company, being No. 59583 on the Law Docket of the Su- 
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preme Court of the District of Columbia; that the said defendant has 

fnrtT^ !lf C °u’a 6t V efe " Se t0 "! e wl . lole of the plaintiff’s claim as set 
oitli in the affidavit accompanying its declaration, except as herein¬ 
after stated; that I have personal knowledge of the facts and circum- 
stances constituting the said defense, and that they were as follows: 

td,e 2 2 nd d «y Novemher A. 1). 1902, the plaintiff and defend- 
aiit had entered into three separate written contracts the latest of 
which bore date the said 22nd day of November, 1902 by each of 
which the plaintiff agreed to furnish to the defendant telephone sen- 
ice over what is technically known as a one party line for the sum of 
One hundred and twenty ($120.00) d,V per’ ylr p^Tble 
monthly in adxance, and for the fraction of the month in 

aWi Vifj® 1 * 1 , e ° ntr ? ct • h0U,d he terminated proportionately 
at said late and for foreign messages such reasonable tolls as 

should he charged therefor, payable monthly. 

further on oath say that thereafter, to wit, between the 18th dav 

of May, 1914 and the 27th day of April A. D. 1910 certain corre 

spondence ensued between the plaintiff and the defendant only a or- 

tion of which is set out in the affidavit filed on behalf of the plaintiff 

fieO a 1 ’h said correspondence the defendant specifically noti¬ 
fied the plaintiff, on the 30th day of May 1914 \ , . 

day of June 1914, that if the plaintiff'should’render sendee to the 
defendant on the telephones mentioned in the said affidavit for the 
plaintiff the defendant would not pay for such service upon •uiv 
terms other than those contained in its said contracts namely the 

19lT t] ler 'u 1 r ’ e u° re * stated ’ t , hat is to say, on the 30th’day of Mav 

daj of Junf Tou the"d e f a T", to the plaintiff and a Sain on the 1st 
ay ot June, 1914, the defendant wrote another letter to the plaintiff 

reciting in words and figures the defendant’s said letter of the 30 h 

day of May. 1914 which said letter of the first dav of June1914 

in the words and figures following: 1 14 

Washington, D. C., June 1. 1914. 

T w2CJton, e D. C° t0maC TeIepllone Company, 722 12th St. N. W., 

Gentlemen: On May 30, 1914, we wrote and mailed to von n lpt 
ter in response to your two letters of May 29. 1914. but u our letter 
10 was vvTitten on a holiday, we are confirming it as follows- 
1° We are in receipt of your two letters of the 29th instant 

notifying us of your determination to supercede our pre^nt 

3372 r<l Main'3373'and* Maln P 3374 T?” 0 " Stations numbered Main 
1 f’ ; 6 V 6 and Main 3374 > an( * in response thereto we herchv 

protest against your proposed action in the premises, and also servp 
notice upon you that we do not agree to accept, in violation of our 
present flat rate service contracts, any of the terms enumerated h, 
your letters, that we demand a continuance of the said flat rate <*erv 
ice con racte, and that, if you render service on the said telepto^' 
w® ahaH not, irrespective of any past or future notice from y 0U P to the 
terms of which we shall not have agreed in writing, pay you for si ch 
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service, upon any terms other than thoee contained in the said flat 
rate service contracts. 

Very respectfully, COCKRELL & COMPANY, 

By- - 1 

President & Manager. 

To which letters, the plaintiff replied in the words and figures fol- 
lowing: June 13, 1914. 

Messrs. Cockrell & Co.. Mr, Wm. K- Stone, President & Manager, 
Brentano Building, M ashington, . • and June lgt> w ith 

Dear Sir: 1 have your e ers o *. ur 0 (^ ce on telephones 
respect to <'harg e s tor jelei'hone sen ^ ^ ^ Main 3374. Con- 

at present numbered > b ,’mlimited service basis for service on 

tracts for service on the obsolTempted for reasons 
Main 3373 and Mail .33 /■: have^beenm y the un | im ited sendee 

stated in our notice of te ™^“ h fXyou have been paying on a 

contract cove "J ,R -,\ a t” 'terminated on June 30th. After the dates 
quarterly basib, " ll1 . u on i y a t our regular standard 

named, we can contmue^o J proper for us to ask you 

b at pay a Sese nites and thus have : your.^hone^sendce on the same 

basis as aU c ^ C jd'^ruDO.rvo!rth^ reasonableness of our position 
M e respectfully urge u reconsider your decision, 

in this matter ^accordingU Hoping you '\ vl „ decide to 

nav billThi service at standard rates as rendered, I am. 

Yours very truly, D g p0RTER 

(Signed) Division Manager. 

To which letter the defendant replied in the words and 
figures following: June 17> -, 

Mr D S Porter, Division Manager Chesap^ke and Potomac Tele- 

M * p nm r,anv 722 Twelfth Street N. W. 

phone Compa , ur leMer of the 16th ins tant, I beg leave 

Dear Sir. l ^ , f or telephone service on telephones 

M - S '3373 and 3374 were in force March 4 1913 and I am ad- 
Main 33 / 2 , 3<wo anu 00 , , an d that it is and will be 

vised demand a greater compensation. As the rates 

unlawful for you to ae m'" £ . the i aw f u l rates as above 

in my contrac s were in force you may gub mit or ren- 

too^ hav^submitted or rendered to me charging any rate in excess 
of the rates fixed by these contracts. 

Very respectfully, _^ 

Mtmaaer Cockrell & Company. 


Die. E. H. T. 
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I further on oath say that all of the telephone service rendered to 
the defendant, for which claim is made in and by the plaintiffs decla¬ 
ration, was rendered under, pursuant to and in accordance with the 
said notice from the defendant to the plaintiff as to the only terms 
upon which the defendant would pay therefor, and that no telephone 
service was furnished to the defendant by the plaintiff, during the 
time covered by the plaintiff’s declaration, on the measured service 
or message rate basis as described in the affidavit accompanying the 
said declaration. 

I further on oath say that the defendant is not indebted to the 
plaintiff in the sum of One thousand eight hundred and ninety dol¬ 
lars and ninety-nine cents ($1,890.99) with interest thereon from the 
25th day of April, 1916, or any part thereof, except possibly a small 
and inconsiderable sum for toll service and pro rata/payments 
12 under the aforesaid contracts for a brief period preceding the 
25th day of April, 1916, the exact amount of which is not 
known either to the defendant or to me, for the reason that the plain¬ 
tiff has not submitted a statement of account showing the same, but 
the defendant has ever been and still is ready and willing at any time 
to pay the said sum upon rendition of account by the plaintiff show¬ 
ing the amount thereof. 

WILLIAM R. STONE. 

Subscribed and sworn to before me this second day of November 
A. D. 1916. 

[seal.] I. H. LINTON, 

Notary Public, D. C. 

Motion for Judgment. 

Filed November 11, 1916. 

♦ * * * * * * 

Now comes the plaintiff, by its attorneys, and moves the Court for 
judgment for the plaintiff in the above entitled cause under the 73rd 
rule of this court for want of sufficient affidavit of defense as required 
by said rule. 

TUCKER, KENYON & MACFARLAND, 
EDWARD S. BAILEY, 

Attorneys for Plaintiff. 

J. J. Darlington, Esq., and W. C. Sullivan, Esq., Attorneys for De¬ 
fendant: 

Take notice that the aforegoing will be for hearing on Friday, 
November 24th, 1916, or as soon thereafter as counsel can be heard. 

TUCKER, KENYON and MACFARLAND, 
EDWARD S. BAILEY, 

Attorneys for Plaintiff. 


2—3058a 
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j§ 0 i*vie 0 copy of above motion ami notice admitted this 
11th dav of November. 1910. 

J. J. DARLINGTON, 

Attorney for Defendant. 


Supreme Court of tlie District of Columbia. 

Sati rday, December 9th, 1910. 

Session resumed pursuant to adjournment, lion. F. L. Siddonsj 
Justice presiding. 

******* 

Upon consideration ot the motion of plaintiff filed herein by its 
attornev of record, for judgment against the defendant foi vant of 
a sufficient affidavit of defense, it is ordered that said motion be, and 
the same is hereby granted. Wherefore it is considered that the 
plaintiff herein recover of the defendant, the sum of One Thousand 
Eight Hundred and Ninety Dollars and Ninety-nine cents ($1,890.99) 
with interest thereon from the 25th day of April 191b, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing the defendant by its attorney of record, in 
open court, notes an appeal to the Court of Appeals. 


Memorandum by Court. 

Filed December 9, 1916. 

******* 

Motion for judgment under the seventy-third rule has been made 
in the above entitled cause. 

The action is one to recover the difference between the pub- 
14 * lislied schedule rates for telephone service and those provided 
in the old so-called “flat rate’’ contracts of the Telephone 
Company, which the Court of Appeals have declared to lie null and 
void under the operation and effect of the Act of Congress of March 
4 , 1913, establishing the Public Utilities Commission. Heiskell vs. 
Chesapeake and Potomac Telephone Company, 44 W. L. R. 295. 

When rates were filed with the Public Utilities Commission by the 
plaintiff company, they became the only lawful rates that could be 
exacted, and must be paid by those receiving telephone service. 

If the defendant for any* reason did not wish to pay these rates, 
there was left but one course open to it, and that was to decline the 
service. No amount of protest to the plaintiff company against the 
exaction of these rates could avail the defendant if it accepted the 
service. To refuse a recovery in this case for the reasons set up b\^ 
the defendant would result in the defendant having the benefit of a 
discriminatory rate forbidden by the law. It may be that the Tele¬ 
phone Company might have discontinued the service upon the refusal 
of the defendant to pay any rate other than that provided for under 
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the old void contracts, but it did not do so, and the defendant availed 
itself of the sendee that continued to he rendered by the plaintiff after 
the contracts had terminated, either by force and effect of the law or 
by the notice of termination which was given by the Plaintiff Com¬ 
pany in accordance with the terms of the old flat rate contracts. 

The defendant had the choice of refusing the service if it could not 
get it at the rate that it thought it was entitled to, but accepting that 
service it must pay for it at the legal rate in effect. To take any 
15 other ground opens a door at once and again to the very evils 
that the Public Utilities law was designed to end. 

Motion for judgment granted. 

By the Court: 

F. L. SIDPONS, Justice. 

Decern her 9, 1916. 


Memoranda. 

December Id, 1916.—Appeal bond fixed at $100. 
December *28. 1916.—Appeal bond approved and filed. 


Assignment of Errors. 

Filed January 9, 1917. 

******* 

1. The Court erred in granting the motion for judgment. 

2. The Court erred in holding the defendant liable to the plain¬ 
tiff for telephone service at the rate charged in the declaration, not¬ 
withstanding the defendant’s explicit notice to the plaintiff, in ad¬ 
vance of the rendition of the service, that it w T ould not accept the 
same at that rate. 

3. The Court erred in holding the defendant liable to the plaintiff 
on a contract, to which the defendant had explicitly informed the 
plaintiff in advance of the rendition of the service thereunder, that 
it w r ould not enter into or accept. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 
Attorneys for Defendant. 


16 Designation of Record . 

Filed January 9, 1917. 

******* 

It is stipulated and agreed by and between the plaintiff and the 
defendant that the record, upon the appeal in the above entitled 
cause, shall consist of the following: 

1 . Declaration, particulars of demand and affidavit filed September 

26, 1918. 
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2. Pleas and affidavit filed November 2, 1 ( J16. 

3. Motion for judgment filed November 11, 191b 

4 Judgment entered and appeal noted Deeembei 9, 1 ■ . 

5 Memorandum of Court filed December 9, 191b. 

tl Memorandum of fixing, filing and approval of appeal bond. 

7. Assignments of error. 

S. Tins designation. TUCKER, KENYON and 

MACFARLAND, 

E. S. BAILEY, 

Attorneys for Plaintiff. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 

Attorneys for Defendant. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 

Columbia hereby certify the foregoing pages numbered from ^ , 

both inclusive to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed copy of wlncli is made 
part of this transcript, in cause No. 59583 at Law, " ' ere11 ' 
ueake & Potomac Telephone Co. a corporation is 1 laintiff and Cock¬ 
rell & Company, a Corporation, organized under the laws of the Dis¬ 
trict of Columbia, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal bf said Court, at the City of Washington, in said District, this 
19th day of January, 1917. 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Indorsed on cover: District of Columbia Supreme Court. No. 
3058 d Cockrell & Co., &c„ appellant vs The Clwfej & Po “j 
Telephone Co., &c. Court of Appeals, District of Columbia, filled 

Jan. 23, 1917. Henry IV. Hodges, clerk. 
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IN THE 


(tart bf Appeals, listrirt sf Ololumhla 

January Term, 1917. 


No. 3058. 

Cockrell & Company, Appellant, 

vs. 

Chesapeake & Potomac Telephone Co.. Apbeilee. 

BRIEF FOR APPELLANT. 


Statement of Facts. 

The appellee brought suit, upon the common counts with 
particulars of demand annexed, for items of telephone ser¬ 
vice, seeking recovery in the sum of $1,890.99, filing an 
affidavit of merit in support of its declaration, to which 
appellant filed pleas and affidavit of defense, the affidavits 
showing the following facts: 

At the time of the enactment of the Public Utilities Law 
of March 4, 1913, appellee was supplying telephone ser- 



2 


vice to the appellant under three flat rate business tele¬ 
phone service contracts, for a stated sum per year under 
each contract, without reference to the number of telephone 
calls made by the appellant. Each contract contained a 
provision that, after the expiration of the first year, it 
might be terminated by either party by ten days notice in 
writing. By letters bearing date May 18th, 1914, and May 
29, 1914, the appellee notified the appellant that, under the 
Public Utilities Law it could not continue flat rate service 
without laying itself open to the penalties prescribed by the 
Act, and that it had no choice but to notify the appellant 
that two of the contracts would be terminated June 1st, 
1914, and the third contract on June 30th, 1914. 

Under date of May 30th and again on June 1st, 1914, 
appellant wrote the appellee: “If you render service on 
the said telephones we shall not, irrespective of any past 
or future notice from you to the terms of which we shall 
not have agreed in writing, pay you for any such service 
upon any terms other than those contained in the said flat 
rate service contract.” The appellee continued its service, 
in the face of the notice thus given, and brought its action to 
recover therefor at the rates charged by it to customers 
who had agreed to pay the new rates fixed by it after 
passage of the Public Utilities Act, and moved for judg¬ 
ment under the 73d Rule. From the action of the Court 
below in granting the motion for judgment against the 
appellant the present appeal is taken. 

Assignment of Errors. 

1. The Court erred in granting the motion for judgment. 

2. The Court erred in holding the defendant liable to 
the plaintiff for telephone service at the rate charged in 
the declaration notwithstanding the defendant’s explicit 
notice to the plaintiff, in advance of the rendition of that 



service, that it would not accept its service except at the 
rate fixed by the written contracts which had been entered 
into between them. 

3. The Court erred in holding the defendant liable to 
the plaintiff on a contract to which it had explicitly in¬ 
formed the plaintiff in advance of the rendition of its 
service, that it would not enter into or accept. 

Argument. 

The single question presented on this record is, whether 
the appellant can be required to pay to the appellee for 
telephone service at a rate to which it specifically an¬ 
nounced, in advance of the rendition of the service, that 
it would not accede. 

Appellee’s letter of May 18th, 1914, was a proposal for 
an express contract with the appellant, of which the latter’s 
letters of May 30th and June 1st constituted an explicit, 
unequivocal rejection, accompanied by a new offer, of 
which new offer appellee’s continuance of its telephone ser¬ 
vice to the appellant was an acceptance. Sloan vs. Wolf 
Co., 124 Fed. 196, (C. C. A. 8th Cir.); Tilt vs. LaSalle 
Silk Manufacturing Co., 5 Daly 19; Underhill vs. North 
American Kerosene Gaslight Co., 36 Barb. 354; Gallagher 
vs. Equitable Gaslight Co., 141 Cal. 699, 705-6; Baldwin 
vs. Commonwealth, et al, 11 Bush, 417,426; Iron Works 
vs. Douglas, 49 Ark. 355; General Lithograph and Print¬ 
ing Co., vs. Washington Rubber Company, 55 Wash. 461. 

Appellee contends and the trial Court in effect held that 
the express contract existing between the parties was void, 
and being void, that the law created a contract by implica¬ 
tion between them just as it would have done had there 
been no express contract between the parties. This posi¬ 
tion, however, entirely overlooks the elementary principle 
that the law does not create an implied agreement where 




an express contract already exists. Perkins vs. Hart, 11 
Wheat 237, 252-3; Sherley vs. Sherley, 84 Atl., 160, 165 
(Md.); Broughton vs. Broughton’s Estate, 11 Mich. 26; 
Hickey vs. Lundy, 168 Mich. 336, 338; Voorhees vs. 
Combs, et al., 33 N. J. L. 494, 496; Watson vs. Gugino 
204 N. Y. 535, 542; Efron, et al., vs. Stees, 113 Minn, 242; 
Tietz vs. Tietz, 90 Wis. 66. 

“If there was an express contract, there could be 
no implied contract arising out of the acts of the per¬ 
formance of it; the one is destructive of the other. 
Two things which can not co-exist will not constitute 
one and the same thing.” Phoenix Lumber Co., et al., 
vs. Houston Water Co., 94 Tex., 456, 464. 

“As in physics, two solid bodies can not occupy the 
same space at the same time, so in law and in common 
sense there can not be an express and an implied con¬ 
tract for the same thing, existing at the same time. 
This is an axiomatic truth. It is only when parties 
do not expressly agree that the law interposes and 
raises a promise.” Walker vs. Brown, 28 Ill. 378, 
383; Ford vs. McVeagh, 55 Ill.,119, 122; Seigel vs. 
Borland, 191 Ill. 107, 112. 

i 
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In the latter case, it is declared that a contract can never 
be implied to pay something which the other contracting 
party has distinctly refused to obligate himself to pay—a 
proposition which, we submit, is axiomatic. 

In Alexander vs. Ala. Wes. R. R. Co. 179 Ala. 480, 
484-5, it was contended that because defendant, a foreign 
corporation had omitted to file a certificate with the Sec¬ 
retary of State designating a resident agent, an express 
contract which it had made with plaintiff was under 
ihe State law void, and that plaintiff could, therefore, re¬ 
cover upon the implied contract which the law would raise 
had there been no express contract. Overruling this con¬ 
tention, the Court said: 





“There was an express contract covering the same 
field in which appellant would put in operation the law 
of contract by implication. The effect of all the au¬ 
thorities is that, where the parties have entered into a 
special contract, it is the exclusive source of legal 
rights and duties as regards the matters to which it 
pertains. An express contract excludes an implied 
one in reference to the same subject-matter.” 

* 

The position of the appellee is in all essential respects that 
of the unsuccessful litigant in the Alabama case,—a posi¬ 
tion or contention which entirely ignores the underlying 
basis upon which Courts act in declaring contracts illegal 
and unenforceable, and the extent to which they go in so 
doing. As has been frequently said, illegal contracts are 
declared void, not out of any interest in either of the 
parties thereto, but because of the underlying public in¬ 
terest involved; and consequently the courts will neither 
enforce nor annul an illegal contract. The parties are 
left invariably where they have placed themselves. To de¬ 
clare a contract void for illegality is one thing. To de¬ 
clare it so far non-existent as that an implied contract 
may be created, just as if no express contract had been 
made, is quite a different thing;—it is to relieve one of the 
parties from the effect of the illegal contract, and is to de¬ 
part from the fundamental principle that the parties are to 
be left exactly where they are found. 

In Thomas vs. City of Richmond, 12 Wall, 349, 357, 
holding an issue of bills as currency made by the city of 
Richmond during the Civil War to have been made unlaw¬ 
fully, the Court said: 

“No recovery could have been had against the 
city, either on the bills themselves, or on a claim for 
money had and received. It was against the law of the 
State to issue them. It was a penal offense in both 





the person who paid and the person who received them, 
and they were issued by a municipal corporation which 
had no power and which was known to have no power 
to issue them.” 

In the case at bar, the appellee knew that it had no right 
to render any service to the appellant without its consent, 
or upon terms to which it knew the appellant not only had 
not consented but had served written, explicit, unmistakable 
notice that it would not consent. Its position is that it 

could render the service, notwithstanding that notice, and 
enforce, against the appellant, the very terms on which 

appellant’s letters gave it emphatic notice that appellant did 
not desire and would not accept its service. 

“A Sunday payment is illegal and the law will not 
aid the parties in either enforcing or undoing it, but 
will leave them where it finds them.” (Citations) 
Jameson vs. Carpenter, 68 N. H. 62, 63; Cohn vs. 
Heimbauch, 86 Wis. 176, 180. 

In Meyers vs. Meinrath, 101 Mass. 366, the Court said: 

“That contracts made upon the Lord’s day are il¬ 
legal; that no action based upon such a contract can 
be maintained in a court of law or equity, either to en¬ 
force its obligations or to secure its fruits, in favor of 
either party, are propositions settled beyond contro¬ 
versy. But such contracts are not altogether inopera¬ 
tive. They may be executed by the parties, and then 
the same principle of public policy which leads courts 
to refuse to act, when called upon to enforce them, 
will prevent the court from acting to relieve either 
party from the consequences of the illegal transaction. 
This may indirectly give effect to the executed il¬ 
legal contract. The purpose of the rule of law, how¬ 
ever, is not to give validity to the transaction, but to 
deprive the parties of all right to have either enforce¬ 
ment of or relief from their illegal contracts. In such 
cases, the defence of illegality prevails, not as a pr 

tection to the defendant, but as a disability* in the Hain- 
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tiff. Upon this principle, possession acquired from an 
illegal transaction, or by a contract fully executed, will 
often avail the party holding it, as a sufficient title. 
Neither party is allowed to impeach its validity by 
asserting the illegality of his own act. The transac¬ 
tion takes effect from the disability of the parties to 
assert any right to the contrary. The court does not 
give it effect, but simply refuses its aid to undo what 
the parties have already done. (Citations.) The plain¬ 
tiff relies upon certain intimations in the opinion by 
which the decision of the court was announced in the 
case of Ladd v. Rogers, 11 Allen, 209. The contract 
was there held to be illegal, so that no action could be 
maintained for the price of a horse sold and delivered 
upon the Lord’s day. It was also held that no implie i 
assumpsit for the value of the horse arose from the 
fact that the defendant afterwards retained and treated 
the horse as his own.” 

The contention of the appellee is that, because the appel¬ 
lant accepted its service, rendered under express notice to it 
that appellant would pay for it only at the preferential con¬ 
tract rate, which rate the appellee at the time knew and de¬ 
clared to be illegal, the appellant is liable to it upon an 
implied contract to pay the very compensation which it had 
expressly notified appellee it would not pay; or, in other 
words, that the law will imply in its favor and against tht 
appellant the very contract which the latter emphatically 
declined to make. 

Appellee’s Authorities. 

Certain authorities were cited by the appellee at the hear¬ 
ing below upon which, presumably, the action of the trial 
court in granting its motion for judgment was based, no one 
of which, it is submitted, affords the slightest support to the 
case of the appellee. These cases were the following : 

Louisville & Nashville R. R. Co. vs. Mottley, 219 U. S., 
467, which holds, only, that an agreement for a life pass 
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given prior to the passage of the Act of June 29, 1916, pro¬ 
hibiting free transportation, l>ecame invalid upon the pas¬ 
sage of that statute, the action being by the holder of the 
pass to compel issuance of a free pass after the passage of 
the statute. 

Heiskell vs. Chesapeake & Potomac Telephone Co., 44 
Wash. Law Rep., 295, holds, only, that, after the passage 
of the District of Columbia Public Utility Commission Act, 
sendee under the former flat rate contracts would l>e dis¬ 
criminatory and was prohibited. 

In Smith vs. Great Northern Ry., 15 N. D., 195, the 
Railroad Company had billed certain goods shipped by the 
plaintiff over its lines as falling within its first freight 
classification, while the plaintiff claimed that the goods 
should have been billed under its third classification, the 
point decided being, only, that the Railroad Company was 
right in its contention as to the classification under which 
the shipment fell. If the shipper, upon delivering his 
goods for transportation, had stated to the Railroad Com¬ 
pany in writing that he would not pay any charge in 
excess of the third classification rate, the case would be 
analogous to that at bar, and the ruling must have been, we 
submit, that the transportation carrier was without au¬ 
thority from the shipper to transport at all unless it did so 
upon the terms upon which he had notified the compan) 
it must ship if it did so at all. The quotation from the 
Opinion relied upon below—“the tariff thus fixed must gov¬ 
ern regardless of any contract for a greater or less rate”— 
was entirely correct in so far as regarded the case before the 
court; namely, a case in which the shipper had unqualifiedly 
requested the goods to be transported, and had accepted a 
bill of lading fixing the rate at that which the Railroad 
Company claimed, then and ot the trial, was the correct 

one. 
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The case of Texas & Pac. R. R. Co. vs. Abilene Cotton 
Oil Co., 204 U. S., 426, was an action by the shipper to 
recover damages against the common carrier for exacting 
an excessive and unreasonable freight rate, paid by him 
under protest, the rate in question being that which the 
Interstate Commerce Commission had approved. The court 
held, simply, that the action could not be maintained. 

In Texas & Pac. R. R. Co. vs. Mugg, 202 U. S., 242, the 
agent of the Railroad Company at the point of shipment 
had by mistake quoted a rate less than that fixed by the 
established schedule rates, and the action was to recover the 
difference between the mistakenly quoted and the true 
legal rate, which latter rate the company had required the 
shipper to pay as the condition of receiving his goods. The 
court held it to have been the duty of the shipper to ascer¬ 
tain the published rate, and that he was not entitled to se¬ 
cure a preference over other shippers, contrary to the act 
to regulate commerce, through a mistaken act on the part 
°f the Company’s agent. Had the shipper notified the 
Railroad Company, in advance of the service to be ren¬ 
dered by it, that he would pay only at the lower rate, the 
case would have lieen analogous to the one at bar, and 
the decision we submit, must have been that, while the 
company might have refused to transport the goods at all. 
it was without authority to ignore the shipper’s statement 
as to the terms upon which he would consent to have his 
goods transported, transport them regardless of it, and re¬ 
cover from him the price at which he had notified it he 
would not accept its service. 

Southern Railway Co. vs. Harrison, 43 L. R. A., 385. 
arose upon a similar state of facts, except that, in it, the 
action was to recover the goods, without paying the higher 
rate, and is obviously equally without pertinence. 

Gulf, Colorado, etc., R. R. Co. vs. Hefley, 158 U. S., 98, 
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was in its facts like the last two cases cited except that, in 
it the action was to recover damages for failure promptly to 
deliver the goods without payment of the excess charge 
over that specified in the bill of lading; but the only point 
decided was that, the judgment below being based upon 
the rate charge fixed by the State statute, which conflicted 
with the Act of Congress, the former must give way and 
the judgment based upon it could not be sustained. 

Armour Packing Co. vs. United States, 209 U. S., 57, 
72, was a criminal proceeding against the shipper for ac¬ 
cepting a rebate of twelve cents per hundred pounds on a 
shipment, and the question was whether this rebate was a 
“device” in the sense and meaning of the Elkins Act. 

In New Haven R. R. Co. vs. Interstate Commerce Com¬ 
mission 200 U. S., 361, 381, the remaining authority cited 
below, the question was whether the plaintiff in error 
could discriminate against other shippers by transporting 
goods, as its own property, at a less rate than it charged 
other shippers for a similar service. 

It is entirely obvious, we submit, that no one of these 
cases establishes, or tends to sustain, the contention of the 
plaintiff in this case. 

Plaintiff’s insistence below that, being a public utility 
i egulated by law, it can not make bargains with individual 
subscribers at special rates, is not the proposition which its 
motion presented, or upon which the validity of its judg¬ 
ment depends. That proposition is that, having furnished 
its telephone service to the defendant under express and 
repeated notice from it, in writing, that its service would 
be accepted only at the prior existing rate, that the appellant 
would pay no other rate, and that it declined to enter into 
the contract for a new rate which the appellee’s letter to 
it stated would be necessary to secure continuation of its 
service, and, further, having preceded acceptance of the 
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service sued for by rejection, each month, of the plaintiff’s 
bills at the new rate and by payment, instead, at the old, 
appellee may nevertheless compel the appellant to pay at 
the new rate, notwithstanding the fact that it had thus 
emphatically and repeatedly refused to contract for or 
authorize the rendition of service at that rate—precisely 
as if it had acquiesced in the appellee’s request at the time 
and had executed, instead of refusing to execute, its contract 
for that new rate. 

Appellee’s contention below that it was a public utility, 
“required to give telephone service,” is for present purposes 
obviouslv erroneous. It was under no obligation to render 
telephone service to any consumer from whom it was in 
receipt of express notice that he would not pay therefor at 
the rate demanded, but only at a rate fixed by a prior con¬ 
tract between them which appellee denied to be still in 
force. Suppose a consumer should, for example, today 
request the appellee to supply him with its telephone service 
free of charge, stating expressly that he would under no 
conditions pay for it; the position of the appellee is that 
it might thereupon supply the service and compel the ap¬ 
plicant to pay, notwithstanding his notice to it, before the 
service was rendered, that he would not do so. 

It is respectfully submitted that the judgment below was 
erroneous, and should be reversed. 

W. C. Sullivan, 

J. T. Darlington, 

Attorneys for Appellant. 
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No. 3058. 

COCKRELL and COMPANY, Appellant, 

V8. 

CHESAPEAKE and POTOMAC TELEPHONE COM¬ 
PANY, Appellee. 

BRIEF ON BEHALF OF APPELLEE. 

Statement of Case. 

The appellee, the plaintiff below, brought suit against 
appellant, the defendant below, for the sum of $1,890.99, for 
telephone service furnished by the appellee to the appellant, 
and with the declaration and particulars of demand, the ap¬ 
pellee filed an affidavit of merit in support thereof, to which 
appellant filed, together with its pleas, an affidavit of defense. 
Thereupon, on motion of the appellee, judgment was entered 
in its favor for the amount claimed, namely, $1,890.99, for 
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want of sufficient affidavit of defense (li., 10). The facts 
as disclosed by the record are as follows: 

The affidavit of merit of the appellee accompanying the 
declaration and particulars of demand, after setting forth 
that the declaration and the particulars of demand thereto 
attached were true and accurate, proceeds to state that at the 
time of the enactment of what is known as the Public Utili¬ 
ties Law, the act of March 4, 1913, appellee was supplying 
telephone service to the appellant by virtue of three certain 
contracts entered into between the appellee and the appellant 
on August 21, 1899, telephone Main 3372; November 3, 
190*2, telephone Main 3373, and November 22, 1902, tele¬ 
phone Main 3374, respectively, and known as Hat-rate busi¬ 
ness service contracts, under which unlimited flat-rate busi¬ 
ness telephone service was furnished to the appellant for a 
stated sum per year without reference to the number of calls 
made by appellant or messages which would be used by it, 
all of said contracts containing a provision that either party 
might terminate them at or after the expiration of the first 
year by ten days’ notice in writing; that the Hat-rate plan of 
service for business places under which the said contracts 
were made was established in 1883, when subscribers to the 
service were relatively few (R., 3, 4). In the year 1896, 
while continuing in force the flat-rate plan of business service, 
the appellee put into effect also in the District of Columbia 
a schedule of measured or message rates for business tele¬ 
phone service, under which each subscriber pays according 
to his usage, that is, for the number of messages sent per 
year. In the year 1904, appellee ceased making contracts 
for flat rates for business service, and from and after that 
date required all of its new subscribers to enter into a contract 
for such service at measured or message rates, and such meas¬ 
ured or message rates then became, and have since continued 
to be, the regular, common standard and scheduled rates of 
the appellee for business service to the general public in the 
District of Columbia, and have been continued in force by 
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the act of March 4, 1913, and are now in force by virtue of 
the provisions of said act, the said Public Utilities Commis¬ 
sion not having prescribed any schedule of rates other than 
those in force at the time of the passage of the said act; and 
that said measured service rates were filed by the appellee in 
its schedule of rates as the common and standard rates, with 
the Public Utilities Commission, in compliance with the pro¬ 
visions of the act of March 4, 1913; that at the time of the 
passage of said act, the appellee’s said fiat-rate business con¬ 
tracts were preferential and exceptional, and were not the 
customary, common and established, and standard rates for 
business telephone service, and accordingly were prohibited 
by the terms of the said act of March 4, 1913 (R., 4). That 
on May 18, 1914. the appellee gave notice in writing to the 
appellant, terminating all of said contracts as of June 1, 
1914, and stated therein that such contracts were discrimina¬ 
tory, and that the appellee could not continue this class of 
sendee, nor could any person receiving service continue to 
receive the same without laying themselves liable to the 
penalties prescribed by the act, and further stated that a 
representative of appellee would call to see appellant and 
arrange to take its contract under the standard schedule for 
business sendee as might best suit its needs, and at the same 
time requested appellant’s co-operation in continuing the 
service under lawful conditions (R., 4, 5). On May 29, 
1914, the appellee gave another notice in writing to the ap¬ 
pellant, which stated that since the appellant had paid under 
its present obsolete form of contract for service over Main 
33/2 (one of the telephone lines, appellant having three) 
for the three months ending June 30, 1914, appellee w’ould 
continue the present form of contract (referring to service 
over line numbered Main 3372), so far as was in its powder 
to do so until June 30, and that said notice would serve to 
notify appellant of appellee’s intention to have the termina¬ 
tion of the present contract, (referring to service over line 
numbered Main 3372) effective June 30, 1914, instead of the 
date mentioned in its previous notice, to wit: June 1 (R., 5). 
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The affidavit further alleged the fact to be that in pursu¬ 
ance to said notice all of the said contracts were terminated 
before July 1, 1914, and no telephone sendee was furnished 
to the appellant by virtue of said contracts or any of them 
after June 30, 1914 (R., 5). That thereafter, for and dur¬ 
ing the period from July 1, 1914, to April 25, 1916, the 
appellee furnished to the appellant business telephone sendee 
only on the said message rate basis, and for and during the 
said period from July 1, 1914, to April 25, 1916, the appellee 
furnished to the appellant the said business telephone sendee 
on the measured-sendee or message-rate basis to the amount 
and the extent mentioned and described in said particulars of 
demand, and charged therefor the prices and rates mentioned 
therein, which were reasonable and just and were the usual, 
customary standard and schedule rates and prices for said 
measured-sendee or message rates for businesvs telephone 
sendee, and that the sum mentioned in the declaration and 
particulars of demand, with interest from April 25, 1916, 
was justly due and owing to the appellee from the appellant, 
exclusive of all set-offs and just grounds of defense (R., 6). 
To this affidavit of merit the appellant filed its affidavit of 
defense, in which is set out certain letters upon which it 
grounds its defense to the action (R., 6). In the first of 
the*e, dated June 1, 1914, the appellant challenged the right 
of the appellee to terminate said flat-rate sendee contracts 
and demands continuance thereof, and stated that if tele¬ 
phone service should be rendered to it, to the terms of which 
appellant had not agreed in writing, it would not pay such 
service upon any terms other than those contained in the 
flat-rate contracts (R., 6). To this communication the ap¬ 
pellee replied by letter under date of June 13, 1914, in which 
it said that the contracts for service on the obsolete unlimited 
service basis on Main 3373, and Main 3374, had been duly 
terminated, for reasons stated in the notice of termination 
to the appellant, and that similarly the unlimited service 
contract covering Main 3372, for which appellant had been 
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Paying on the quarterly basis, would be terminated on June 
30, and after the dates named appellee could continue to 
serve appellant only at its regular standard rates, and that 
it held it to be reasonable and proper for it to ask appellant 
to pay these rates, and thus have its telephone service on the 
same basis as all other business subscribers in the District 
(R., 6, 7). In reply to this appellant, under date of June 
17, again protested the right of the appellee to abrogate the 
contracts, and stated it was unlawful for the appellee to de¬ 
mand a greater compensation, and that it could not agree to 
any account which appellee might submit, charging any rate 
in excess of the rates fixed by the contracts which it con¬ 
tended were still in effect (R., 8). The affidavit then fur¬ 
ther proceeds to say that all of the telephone service rendered 
to the appellant for which claim was made was rendered 
under, and in accordance with, the notice from the appellant 
to the appellee as to the only terms upon which the appellant 
would pay therefor (R., 9). From the action of the court 
in entering judgment in favor of the appellee for want of 
sufficient affidavit of defense, the appellant has prosecuted 
this appeal. 

The appellant does not deny that the appellee actually 
furnished to it the telephone service for the period alleged 
and to the extent and amount claimed by appellee, and that 
such service was actually asked for. accepted and used by the 
appellant, but the appellant rests its defense solely upon the 
contention that it should be charged for the service so fur¬ 
nished, and so accepted by it, under its flat-rate contracts, and 
not, as contended by the appellee, on what is known as the 
measured-service basis. 

The record and the assignments of error, therefore, present 
the single proposition whether the appellant should pay the 
customary, regular standard and scheduled rates for the busi¬ 
ness telephone sendee, or pay on the basis of the fiat-rate 
discriminatory contract terminated by the Public Utilities 
Ijaw, and also by notice in writing. 



\ 


ARGUMENT. 


The contention of the appellee is that the appellant should 
pay for its business telephone service asked for by it on a 
measured-rate basis, the customary, regular and standard 
scheduled and lawful rate for such service. 

The act of March 4, 1913, known as the Public Utilities 
Law, continued in force the measured-service rate for busi¬ 
ness telephones and terminated as discriminatory what ''a:* 
known as Hat rates for such service. This is so decided b\ 
this court in the case of Heiskell vs. Chesapeake and Potomac 
Telephone Company, 44 \Y. L. R., 295. 4 he court in that 

case having under review the Public Utilities Law, and deal¬ 
ing particularly with the Question of the rates continued in 
force by that act, said: 

“Adopting this view, it becomes reasonably certain 
that Congress intended to continue in force for the 
time being, the regular current rates (meaning the 
measured-service rates for business telephone), and 
not such rates (meaning Hat rates) as were special 
and discriminatory. As was well said by the Public 
Utilities Commission, ‘While the immediate effect of 
cancelling unlimited business service in the case of 
telephone service may result in increased rates for 
those who enjoyed this class of service, it does not 
follow that this condition will continue when rates 
for telephone sendee are finally fixed by the commis¬ 
sion.’ Being of the opinion that, until the commis¬ 
sion does act, the regular schedules are in force, we 
affirm the decree with costs.” 

Accordingly, at the time the telephone service tvas fur¬ 
nished to the appellant, the only lawful rate was the meas¬ 
ured-service rate, and this is the rate the appellant was 
charged for the service so furnished, and before it asked for 
and accepted the service it was advised it was the only laivful 
rate, and that any other rate was unlawful. Here it may be 
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noted that appellant was charged only for the outgoing calls, 
no charge being made for incoming service, and in making 
an outgoing call it was necessary , in every instance, that ap¬ 
pellant ask for the service. 

The issue, therefore, is sharply joined; the appellee seeks 
to recover for the services only the lawful rate fixed by the 
law, while the appellant rests its defense upon an alleged 
contract, unlawful and discriminatory in its character, of 
which unlawfulness it was notified by the appellee before 
it asked for, received and accepted the service, to recover 
the payment IFherefor this suit was brought. 

The appellant contends in its brief, an immaterial con¬ 
tention in our view of the case, that it should be relieved of 
the payment for the telephone service at the measured-sendee 
rate, the lawful rate, because that it announced in advance of 
the rendition of the sendee that it would not pay for the same 
on the measured-service basis. The record discloses that the 
appellee never acceded to this position, assumed by the ap¬ 
pellant, but at all times informed appellant that it could and 
would only furnish service on the measured-service basis, 
which was the only lawful rate, as provided by the Public 
Utilities Law. The position thus taken by the appellee in its 
letter of May 18, 1914 (R., 4), to the appellant, terminat¬ 
ing the flat-rate contracts on the ground that such contracts 
were discriminatory, and that it would be unlawful to con¬ 
tinue this class of service, was consistently maintained by it 
in all of its correspondence with the appellant, and nowhere 
can it be found in the record that the appellee at any time 
acceded to the position of the appellant that it should pay in 
accordance with the terms of the flat-rate contract. It is true 
that the appellant notified the appellee that it was without 
power to abrogate the flat-rate contracts, and that it would 
be unlawful to demand a greater compensation than provided 
by said contracts, and that the rates in said contracts were 
the lawful rates, but it is equally true that the appellee as¬ 
serted the contrary to be the fact. So the record presents 
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the position of the appellee, uniformly maintained, that the 
lawful rate was the measured-service rate, and that service 
could be supplied only on the basis of such rate, while the 
contention of the appellant was that the Hat rate was the 
lawful rate. It will he seen, therefore, that the appellee at 
no time consented to receive payment upon the basis sug¬ 
gested by the appellant, and manifestly did not, and could 
not, agree to a contract by the terms of which it would have 
been a violator ot the law\ 

The appellant, with full knowledge of this position, asked 
for, received and accepted the service, initiating the calls 
therefor, for which it was charged, as charges were made 
only for the outgoing calls. The sendee was not forced 
upon it, but appellant had to do some affirmative act each 
time it used the service, and it well knew the only terms 
upon which the service could be used. Knowing the position 
of the appellee, and in the light of such knowledge, by in 
itiating the calls, in other words, asking for, receiving and 
accepting the service, appellant was under the legal duty to 
pay for it under the terms presented by the appellee. 

“Not only is the presumption of the law T in favor 
of the legality of the contract, as against its illegality, 
but also the general rule for the interpretation of con¬ 
tracts, that a contract should be so construed as to give 
validity to it rather than to render it invalid, applies 
to the construction of contracts which are claimed to 
be illegal, and therefore, when a contract is reasonably 
susceptible of two constructions, one of which will 
render it legal, and the other illegal, that interpreta¬ 
tion should be put upon it which wbll give validity 

to it.” 

15 Amr. & Eng. Ency. of Law, 933. 

In Cunningham Mfg. Co. vs. Rotograph Company, 30 
Appl D. C., 524, pertinent in principle to the point raised by 
appellant, the facts were that certain goods were quoted to 
the buyer at a price less than their real value, a mistake 
having been made in quotation. The shipment was ordered 
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in accordance with the price quoted. The goods were re¬ 
ceived by the buyer and accepted by him, and shortly there¬ 
after, on the same day, he received a bill from the seller for 
an amount in excess of the price quoted. The buyer retained 
the goods and contended that he should pay therefor only 
the price quoted. This court, in dealing with the question, 
said: 


“Assuming that the goods came by freight from 
New York in twenty-four hours and reached appel¬ 
lant some hours in advance of the bill, which was 
mailed at the same time, the goods were shipped and 
presuming also that the goods were unpacked and 
placed upon appellant's shelves within two hours after 
their arrival, and one hour before the arrival of the 
bill, this nice and accurate distinction of time will not 
relieve appellant from aiding in the correction of the 
mistake when it was discovered, either by returning 
the goods as requested by appellee or paying the price 
named in the bill. Appellant company, by its refusal 
to return the goods when the mistake was discovered 
and its election to retain them, will be deemed to have 
accepted the goods at the price for which they were 
billed, thereby creating a new and enforcible contract, 
for which it must be held liable. ,, 

The instant case is very much stronger than the case cited, 
in that the appellant here knew of appellee’s contention, and 
by initiating the telephone calls, thereby asking for and 
receiving and accepting the service, it admitted such conten¬ 
tion. 

It is submitted that the record clearly shows that the 
appellee never engaged to supply telephone sendee to the 
appellant on the flat-rate basis. 

But assuming, for the sake of argument, that upon con- 
sideration of the various letters in regard to the transaction 
by the court the conclusion should be reached that the ap¬ 
pellee, by implication, agreed to furnish the service in accord¬ 
ance with the terms stated by the appellant, the appellant’s 

2w 


t 


position would not be changed in the slightest. Such a con¬ 
tract would be absolutely void, and appellee wedd * p«v 
mitted, under the authorities, to recover the rate fixed by 

^ The appellee is a public-service corporation, and the law 
fixed the rate, and the appellee and appellant were without 

power to change the rate thus fixed by law " e bel £ V ^ 
the well-considered cases support this contention Having 
used the telephone service, the appellant must pay or 1 * 
the established schedule of rates, and not a discriminatory 
rate forbidden by law on penalty. 

“Common carriers of freight having adopted classi¬ 
fication sheets fixing transportation charges, and ha\- 
fnffiM the same with the Interstate Commerce Com¬ 
mission, are, as well as shippers, bound thereby, a d 
contracts between such carriers and shippers are^pre¬ 
sumed to be governed by the classification sheet 
force at the date of shipment. Whether such classi¬ 
fication is just or unjust, it is nevertheless binding 
both upon the common carrier and shipper so long as 
the same remains in force. The tariff thus fixed 
must govern, regardless of any contract for a greater 

011683 Smith vs. Great Northern II. R., 15 N. D„ 
195. 

So in the instant case, the rate fixed by law, the measured 
service rate, must govern, regardless of any contract for a 

gr Th e e r teSoToi the Supreme Court of the United States 
in dealing with the subject of unjust discrimination, raised 
under the interstate commerce acts, are umfoimly to t e 
same effect. In Armour Packing Company ^- United 
States, 209 U. S., 57, the court, speaking through Mr. Jus¬ 
tice Day, said: 

“The views of this court, speaking through Mr. 

Justice White (citation), are apposite here: 

“ ‘It cannot be challenged that the great purpose 
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of the act to regulate commerce, while seeding to 
present unjust and unreasonable rates, was to secure 
equality of rates as to all and to destroy favoritism, 
these last being accomplished by requiring the pub¬ 
lication of tariffs and by prohibiting secret departures 
fioii! Kiel) tariff's, and forbidding rebates, preferences, 
and all other forms of undue discrimination. To 
this extent and for these purposes the statute was re¬ 
medial, and is, therefore, entitled to receive the inter¬ 
pretation which reasonably accomplishes the great 
public purpose which it was enacted to subserve. 
* * * TIle all-embracing prohibition against 

either directly or indirectly charging less than the 
published rates shows that "the purpose of the statute 
was to make the prohibition applicable to every 
method of dealing by a carrier by which the forbid¬ 
den result could be brought about. If the public 
purpose which the statute was intended to accomplish 
be borne in mind, its meaning becomes, if possible, 
clearer.’ ” 

“The Elkins act proceeded upon broad lines 
and was evider tly intended to effectuate the purpose 
of Congress to require that all shippers should be 
treated alike, and that the only rate charged to any 
shipper for the same service, under the same condi¬ 
tions, should be the one established, published, and 
posted as required by law. It is not so much the par¬ 
ticular form by which or the motive for which this 
purpose was accomplished, but the intention was to 
prohibit any and all means that might be resorted to 
to obtain or receive concessions and rebates from the 
fixed rates, duly posted and published.” 

The same great purpose of the Interstate Commerce Act, 
as stated bv Mr. Justice White in the above case, which was 
to secure equality of rates and prohibit any rates other than 
the lawful one, is to be found in the act of March 4, 1913, 
the Public Utilities Act. This great public purpose which 
the statute was intended to accomplish would be utterly de¬ 
stroyed if private bargains or special contracts, such as the 
alleged contract of appellant, were permitted to be made. 





In Texas & P. R. Co. vs. Abilene Cotton Oil Co., 204 U. S., 
445, the court, speaking through Mr. Justice White, in 
reviewing former decisions, said: 

“In Texas & P. R. Co. vs. Mugg, 202 U. S., 242; 
50 L. Ed., 1011; 26 Sup. Ct. Rep., 628, the facts were 
as follows: On an interstate shipment a given rate, 
less than the lawful schedule rate, was quoted to the 
shipper by the agent of the railroad at the point of 
shipment. On the arrival of the goods at their des¬ 
tination the road exacted the schedule rates, whilst 
the shipper insisted he was entitled to the lower and 
quoted rate. And a recovery of the excess collected 
over the quoted rate was allowed by a court of the 
State of Texas. Reversing the judgment it was here 
held that the rate fixed in the schedule filed pursuant 
to the act to regulate commerce was controlling, that 
it was beyond the power of the carrier to depart from 
such rates in favor of any shipper, and that the erro¬ 
neous quotation of rates made by the agent of the 
railroad did not justify recovery, since to do so would 
be, in effect, enabling the shipper, whose duty it was 
to ascertain the published rate, to secure a preference 
over other shippers contrary to the act to regulate 
commerce.” 

It will be noticed that the court held that it was bevond 

V 

the power of the carrier to depart from such rate (lawful 
schedule rate) in favor of any shipper, and that it w r as the 
shipper’s duty to ascertain the published rate. Tn the case 
at bar it will be remembered the appellee informed the 
appellant of the lawful rate and that sendee could and would 
be supplied only at that rate. As was held in the al>ove case, 
it was beyond the power of appellee to depart from the lawful 
rate, and it so advised the appellant. 

Another case in point supporting the position of the appel¬ 
lee is the case of Kansas City Southern R. R. Co. vs. Carl, 
1227 U. S., 639. The court deciding that the rate fixed by 
llaw was binding both upon the carrier and shipper said: 
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“Neither the intentional nor accidental misstate¬ 
ment of the applicable published rate will bind the 
carrier or shipper. The lawful rate is that which the 
carrier must exact and that which the shipper must 
pay. The shipper’s knowledge of the lawfful rate is 
conclusively presumed, and the carrier may not be re¬ 
quired to surrender the goods carried upon the pay¬ 
ment of the rate paid, if that was less than the lawful 
rate, until the full legal rate has been paid.” 


Clearly it was the purpose of the Public Utilities Act of 
March 4, 1013, to have but one rate open to all alike, and 
from which there could be no departure, either by the tele¬ 
phone company or bv the subscriber. This contention is also 
in accord with the recent decision of the Supreme Court of 
the United States in Louisville and Nashville R. R. Co. vs. 
Maxwell, 237 U. S., 04. The court, citing with approval 
Texas and P. R. R. Co. vs. Mugg, 202 U. S., 242, and Kansas 
City Southern R. R Co. vs. Carl, 227 U. S., 630, held that a 
carrier which has exacted less than the published rate for in¬ 
terstate round-trip passenger tickets over different routes may, 
by virtue of the provisions of the act of February 4, 1887, 
recover from such purchaser the difference between the 
amount paid and the amount which should have been 
charged and collected, as fixed by the law. 

It will be observed that the principle running through all 
the cases, without variation, is that where the law fixes the 
rate the parties are without power to change it. They are 
bound by it. The rate fixed is in the interest of the public, 
not in the interest of the public utility or some particular 
person, but in the interest of the public generally, and the 
public would suffer if a private arrangement were permitted 
to be made whereby a person is given preferential treatment. 

In Savannah, F. and W. R. Co. vs. Bundick, 94 Ga., 775, 
the court held that a common carrier who had complied with 
the terms of the Interstate Commerce Act in respect to rates 
was not precluded from collecting from a shipper the full 
schedule rate because, by mistake, a less rate was agreed to 
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by the carrier and inserted in the bill of lading, signed by 
both the carrier and the shipper. 

In Illinois Central R. R. Co. vs. Henderson Elevator Com¬ 
pany, 226 V. S., 140, a case directly in point, supporting our 
contention, the facts were that the Henderson Elevator Com¬ 
pany brought an action to recover damages from the railroad 
company because of the loss alleged to have been sustained 
by an erroneous quotation by the agent of the railroad com¬ 
pany of the freight rate on corn shipped in interstate com¬ 
merce from the station of the railroad company at Hender¬ 
son. Kentucky. A rate of ten cents per one hundred pounds 
was quoted bv the agent, when in fact the rate, as fixed by 
the published tariff on file with the Interstate Commerce 
Commission and effective at the time, was thirteen and one- 
half cents per one hundred pounds. The question was sub¬ 
mitted to the jury and a verdict rendered for the plaintiff, 
which was affirmed by the Court of Appeals of Kentucky. 
The Supreme Court, in reversing the judgment and speaking 
through Mr. Justice White, said: 

“It is to us clear that the action of the court below 
in affirming the judgment of the trial court, and the 
reasons upon which that action was based, were in 
conflict with the rulings of this court, interpreting 
and applying the act to regulate commerce (cita¬ 
tion). That the failure to post does not prevent the 
case from being controlled by the settled rule estab¬ 
lished by the cases referred to is now beyond question 
(citation).” 

In Central R. R. Co. of New Jersey vs. Mauser, 241 Pa., 

3, it was held that the fact that a shipper has for two years 

paid the rate for goods transported over a railroad named to 

him by a high railroad official in the absence of a public 

schedule will not prevent the carrier recovering from him 

the balance of amount which should have been paid under 

the rate established bv the Interstate Commerce Commission. 

* ^ 

In announcing the same pinciple, the court in Central of 
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Georgia R. R. Co. vs. Birmingham Sand and Brick Com¬ 
pany, 64 So. Rep., 202, said: 

“For the law to countenance a doctrine of estoppel 
in cases like this is for the law to say through the 
courts that the carrier is estopped from doing what 
the statute mentioned plainly requires that it must 
do—collect the lawful rate in all cases, and nothing 
greater and nothing less by any means devised what¬ 
soever. We cannot escape the conclusion that the 
courts impliedly intended by the act mentioned to 
deny consignees the defense of estoppel when sued by 
the carrier for the lawful rate, since such a defense is 
entirely inconsistent with and destructive of the pur¬ 
poses of the act.” 

So appellant’s defense here, in attempting to set up an 
alleged special contract, is entirely inconsistent with and 
destructive of the purposes of the actr—■An act in the interest 
of the public, the general purpose of which is that all shall 
receive like treatment, and that one customer shall not re¬ 
ceive a lower rate discriminatory in his favor and which 
compels the other customers to make up the difference be¬ 
tween the rate paid by him and that paid by the others. 

In the case of New York, N. H. and H. R. Company vs. 
York and W. Company, 215 Mass., 36, the court held that 
estoppel cannot rest on an illegal contract, and that estoppel 
against the collection of a rate fixed by law cannot be predi¬ 
cated upon a statement or representation which at most can 
be of no higher binding force than an express contract to 
the same effect honestly made by the parties would be, and 
such a contract would be of no value because contrary to the 
law. 

It is submitted that, under all the authorities, the alleged 
special contract attempted to be interposed is of no value 
and void, because contrary to the law, which fixed the rate. 

The authorities cited by the appellant have absolutely no 
bearing on the question here presented. They only tend to 
support, and are addressed only to the contention, that 




where there is a proposal for an express contract in ordinary 
business and it is rejected, and the rejection accompanied by 
a new offer, which new offer is followed by the supplying of 
the article or the doing of the work, a contract is created. 
They merely announce a principle in respect of an ordinary 
commercial contract, and do not deal with or purport to deal 
with a rate fixed by law in the interest of the public, for pub¬ 
lic utility service. 

Against our contention that where the rate for the sendee* 
of a public utility is fixed by law, that neither the public 
utility nor the user of its service has any power to change the 
rate thus fixed, we are pointed to no authority by the ap¬ 
pellant holding that the rate thus fixed can be changed by 
the acts of the parties—a position which appellant must nec¬ 
essarily assume in order to prevent recovery for service at the 
lawful rate. Plainly the reason for appellant’s failure to cite 
authorities upon the real point in question is that no well- 
considered case can be found which supports its position. 

Conclusion. 

This court has decided that the act of March 4, 1913, 
continued in force the measured rate for business telephone 
service and terminated as discriminatory the so-called flat 
rate, and contracts based on it, and we repeat that we are 
pointed to no case by appellant, nor can there be found 
any well-considered case, which holds that the rate 
thus fixed by law for the service of a public utility 
can be changed by any contract, device or act of the 
parties whatsoever, for the law lays its hand upon both 
and demands that the public utility shall collect the lawful 
rate, and that the subscriber shall pay the lawful rate, regard¬ 
less of any private bargain between them. This in the in¬ 
terest of the public, whose rights would be trampled upon 
and the very purpose of the law destroyed if any evasion of 
the law were permitted. The law demands equality of treat¬ 
ment of the public and denounces inequality of treatment. 
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It fixes the rate which all shall pay, and says this rate shall 
be binding both upon the public utility and the public, and 
this great object would be defeated if appellant’s contention 
were allowed to prevail. Moreover appellant each time asked 
for and accepted the service, being charged for outgoing calls 
only, professing to be willing to pay the lawful rate, and 
then when this court decided (in the Heiskell case) against 
its claim as to what was the lawful rate, stopped the sen ice 
and refused to pay for it. It is submitted that the judgment 

of the lower court should be affirmed. 


Respectfully submitted. 

HENRY B. F. MACFARLANP. 

J. MILLER KENYON, 

EDWARD S. BAILEY, 

Attorneys for Appellee. 
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